
Collaborative Law: A New and Different Way to Resolve 
Construction Disputes. 

 What would you think about a dispute resolution process that actually enhances 
rather than destroys business relationships?  Let me introduce you to Collaborative Law, a 
dispute resolution process that seeks not to just protect business relationships but strengthen 
them.  Collaborative law is a new tool in the dispute resolution toolbox. Collaborative law has its 
roots in family law.  It is now expanding into many other areas of civil practice. The 
collaborative law process is a structured voluntary and non-adversarial approach to resolving 
disputes based upon cooperation, teamwork, full disclosure, civility, and a commitment to 
resolving the dispute outside of litigation. One advantage of the process is that it enables 
businesses to maintain control over their relationships with others by empowering them with the 
ability to solve their disputes peacefully in a manner acceptable to them. The Collaborative 
Process is ideally suited for the construction industry where continuing and future relationships 
are extremely important.   

 Construction disputes are resolved in one of two ways: by negotiation where the parties 
reach an agreement on the resolution or by litigation where a third party such as a judge or 
arbitrator decides the resolution. Most negotiations are conducted under the specter of litigation.  
Parties who engage in the litigation process usually discover that the costs of litigation (whether 
in court or in arbitration) are financially and emotionally prohibitive. In addition, litigation, by its 
very nature, is an adversarial proceeding. It is very rare, if ever, that the litigation process does 
not destroy or injure the relationships. Moreover, litigation is adversarial in nature and focuses 
on the past rather than the future. It centers each party’s attention on proving that the other 
parties are “wrong”, “mistaken” and “to blame” in order to prevail or “win.” 

 In recognition of the costly and destructive nature of litigation, most parties to 
construction disputes attempt to resolve their disputes through negotiation. Often, the parties 
engage the services of a mediator to assist them. Frequently, however, the threat of litigation 
hinders the parties’ ability to put aside the adversarial mind set which hinders the negotiation 
process. Collaborative Law is designed to reduce if not eliminate that adversarial mind set from 
jeopardizing the negotiation process. 

 What is the Collaborative Process?  The Collaborative Process is an agreement 
between parties to a dispute to resolve the dispute in a specific manner known as the 
Collaborative Process.  This process involves several essential elements: A Participation 
Agreement; Full and complete disclosure of relevant information; Face-to-face meetings; 
Confidentiality; Good faith negotiations and a Mandatory Withdrawal Agreement.   

The Participation Agreement is essentially a contract between the parties and their 
respective attorneys in which each agrees to negotiate face-to-face in good faith to resolve their 
dispute without resorting to court, to disclose all relevant information, and to engage any neutral 



experts, if needed, for assistance in resolving issues and agreeing to a mandatory withdrawal 
provision. As part of the process, each party must voluntary disclose all relevant documents and 
information.  This is not optional.  Each party discloses all relevant information to the other 
parties on the front end.   

An essential part of the process is the face-to-face meetings of the parties and their 
attorneys. At the first meeting, the parties usually define their goals and interests while 
recognizing and acknowledging the other parties’ interest and areas of common ground. Such 
meetings are key to achieving a successful outcome. Confidentiality is also essential to the 
process. Each participant, including their attorneys, must agree to maintain the confidentiality of 
any oral or written communications relating to the subject matter of the dispute made during the 
process. In addition, all communications made during the Collaborative Process constitute 
compromise negotiations defined by Rule 408 of the Rules of Civil Procedure. 

   
A commitment to good faith negotiations is also an essential part of the process.  By 

agreeing to negotiate in good faith, the parties and their attorneys are making an honest 
commitment to work toward the resolution of the disputes and not to try to take advantage of the 
other parties. As part of that commitment, the parties agree to suspension of all judicial 
intervention in court or arbitration. 

Finally, another essential component is the mandatory withdrawal provision. This 
provision requires that, if the parties cannot settle, their attorneys (and their firm) must withdraw 
from representing their clients in any adversarial proceedings related to the subject matter of the 
dispute. The mandatory withdrawal provision is essential for three reasons: (i) the collaborative 
lawyers and parties are able to focus all of their time and skill on finding appropriate options for 
resolutions; (ii) the parties know that if they do not settle, they will have to retain new lawyers to 
continue the adversarial to litigation, thus providing both the parties and their lawyers with a 
significant financial incentive to reach a resolution; and (iii) eliminating the possibility that the 
opposing parties’ attorney will someday depose or cross examine the party, allows the party to be 
more open and honest during the negotiations. 

 In addition, one of the many significant advantages of the Collaborative Process in a 
construction dispute is the ability for the parties to jointly retain experts. Frequently, construction 
disputes are battles between conflicting experts. These experts are very expensive. The 
Collaborative Process allows the parties to agree on one expert and task that expert with an 
examination and reporting of the facts in the case. The expert is retained with the understanding 
and agreement that they are not working for either party but are working to provide an honest 
disclosure of what happened. 

 What happens if the parties still cannot reach an agreement?  Although experience in 
other areas of law have demonstrated a high success rate, there is always the possibility that the 
parties cannot reach a resolution.  Any party or their attorney can, at any time, terminate the 



process by notifying the other side.  At that time, each party retains a new lawyer and proceeds to 
the contractually specified dispute resolution method, usually either arbitration or civil litigation. 

 Who should utilize the Collaborative Process?  The Collaborative Process is not for 
everyone and is not for every dispute.  The process is ideal for two or more parties who have a 
legitimate construction dispute and desire to resolve it in a fair and equitable manner without 
destroying the business relationships. A properly conducted collaborative resolution can actually 
strengthen the parties’ business relationships and promote future business. Moreover, it is 
significantly less expensive and time consuming than traditional litigation. The process is not for 
a party who desires to utilize its strength or superior position to achieve a favorable result. It is 
not for a party who wishes to impose its will upon another. It is also not for a dispute where there 
are concerns about the other party’s or their lawyer’s honesty and integrity. 

 Collaborative Law is a process whose time has come in the construction industry. It is 
time for contractors, owners, subcontractors, and design professionals to utilize this process to 
resolve disputes in a much more satisfactory manner.  For more information on Collaborative 
Law, contact your attorney or the author of this article.  You can also find more information at: 
www.birminghamcollaborative.com, www.adr-attorneys.com, www.collaborativelaw.us, 
www.collaborativepractice.com, and www.collablawtexas.com     


